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36TH CoNGRESR, ~ HOUSE OF REPRESENTATIVES. 5REP. C.C.
1st Session. \
( No. 231.

MARY WILLIAMS, WIDOW OF JAMES WILLIAMS.
FnRgAKY

11, 1860.-Reported from the Court of Claims; committed to
tha Whole House, and ordered to be printed.

a

Committee of

The CouRT OF CLAIMS submitted the following

REPORT.
To the honorable the Senate and House of Representatives of the United
States in Congress assembled:
The Court of Claims respectfully presents the following documents
as the report in the case of

MARY WILLIAMS, WIDOW OF JAMES WILLIAMS, vs. THE
UNITED STATES.
1. The petition of the claimant.
2. Documents withdrawn from the Senate and filed in this case as
evidence returned to the Senate.
3. Depositions and other documents :filed by the claimant as evidence in the case transmitted to the Senate.
4. Claimant> s brief.
5. United Stat€s solicitor's brief.
6. Opinion of the court adverse to the claim.
7. Other documents withdrawn from the Senate not used as evidence on the hearing, transmitted to the Senate in a separate envelope.
By order of the Court of Claims.
In testimony whereof, I have hereunto set my hand and affixed the
s,J seal of said court, at Washington, this :fifth day of December,
A. D. 1859.
·
.

[ L.

SAMUEL H. HUNTINGTON,
Chief Clerk Court of Claims.
UNITED STATES COURT OF CLAIMS.

MARY VVILLIAMS vs. 'fHE UNITED STATES,

To

the honorable the Court of Claims :
The petition of Mary Williams, widow and late cestuy que trust of

J a,mes Williams, decease~, respectfully shows: That about the ~ear
1,830 her said husband rnvested a large sum of money for her ma
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valuable sugar estate, designated as "Harford Plantation," at the
bead of the Mantanzas river, in St. John's county., Florida, and about
twenty-five miles from St. Augustine; that other large sums were
expended in improving said plantation, in erecting a large and comfortable dwelling-house, quarters for negroes, outhouses necessary for
the security of produce and stock; also, in the erection of large and
strong buildings, and in the making and purchase of the various
machinery and other :fixtures, &c., necessary for carrying on the
manufacture of sugar on an extensiye scale; and also in the purchase of implements and working animals for the culture of sugarcane and other crops, &c., &c. ; that the business had been in successful
operation a few years, undisturbed by the Indians, who were quiet
and peaceable, manifesting no hostile or depredatory disposition., when
it was determined by the government of the United States that they
should remove west of the Mississippi river. To carry this determination into effect, a military force was sent, which led to a war with
the Indians, and the officers of the United States in command did :not
hesitate to take, for public use, such plantations and other property as
they deemed to be best adapted to the protection and sustenance of the
public armament. Among others, Harford Plantation aforesaid , with
all the property thereon,"was taken by United States officers acting
under authority of the government and converted to public use. It
was garrisoned by a company of mounted men, fortified, and the officer
in command was ordered to scour the country for fifteen miles in all
directions, and render assistance and protec1 ion to any part of the
country requiring them within a reasonable distance beyond that
scope, and he frequently ordered his detachment in different directions
as an escort for provisions and ammunition, to guar<l. the mails, and
conduct negroes exposed and distant t0 places of safety.
Harford Plantation was particularly desirable as a military post,
as it furnished a more abundant supply of corn and forage than any
other in all that section of country.
After the battle of Dunlawton, the 18th January, 1836, in which
the Indians had the advantage, many of the United StatP-s troops
being wounded, and no reinforcements arriving, the commanding general ordered the evacuation of' the country, and that the troops should
retire to St. Augustine. Harford Plantation was abandoned the 27th
of January, 1836. 1t was held by the military force which occupied
it as long as it was considered tenable, and when abandoned it was
under the expectation that it would be attacked and destroyed by the
Indians ; consequently the owner could not be put into the quiet and
secure possession which she enjoyed before it was taken and converted
to public use. From the moment the property was taken by the
United States, the 16th December, 1835, the owner's control over it
ceased, and it became valueless to her. No part of it was ever restored
to her, or to any person for her, nor has she ever been compensated
for the use and occupancy thereof. She believes that if "private
property be taken for public use," and is never returned to the owner,
and that if injury, or damage, or destruction be the consequence of
such taking, the United States are bound by the highest law of the
land to make <'just compensation '' for all such loss or damage the
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owner may have sustained. The petitioner therefore cl:1ims compensation for the loss of her property, taken as aforesaid and never
restored, and also the amount of damage or loss she sustained by
being prevented from prose?uting the work of cultiv~tion which was
in process when the plantatrnn was taken by the U mted States, and
of the benefits consequent thereto.
·
Almost immediately after its e'?acuation by the troops, Harford
Plantation was laid waste. Every building was burned. Everything
that could be destroyed by any means, or that could be removed, was
destroyed or removed, and there can be no reasonable doubt that it
was the work of Indians. But by whomsoever destroyed, the claim
of your petitioner remains.
~
That the Indians destroyed this property in consequence of it8
having been occupied by United States troops is manifest from the
fact that the neighboring estates which had not been so occupied were
spared, and it is notorious that every plantation in this region of
country which had, like Harford Plantation, been occupied at the
same period as a military post, became an object of savage vengeance,
and not one escaped destruction, while those which had not been thus
occupied, though in the immediate vicinity, were almost uniformly
spared. The Committee on Claims of the Senate of the United States
several times, on reporting bills for the relief of your petitioner_,
entertaining no doubt that the Indians destroyed the property in
consequence of its having been in the occupation of United States
troops as a military post, have declared that the case came, in consequence of such destruction, clearly within the spirit of and the
principles established by the act of April 9, 1816, and amendment
thereto of March 3, 1817, to indemnify sufferers for the loss of buildings destroyed by the enemy .while they were in the occupation of
United States troops, especially when taken in connexion with the
act of March 3, 1837, (second section,) instructing the President to
inquire what amount of depredatiot;1s had been committed by the
Seminole and other Indians "during the late hostilities," &c. The
petitioner claims the benefit of the principles established by these
acts, the equity of which applies as well to her case as to those of
Michael Fenwick, Henry and Robert Sewell, and the court-house of·
Calvert county, Maryland, and many others, which have been allowed
and paid.
The value of the property left on Harford Plantation when it was
abandoned by the United States troops, and which had been taken for
public use, and was never restored to her or to her husband, James
Williams, at that time her trustee in the premises, or to any other
person for her or the said James Williams, was estimated at the time
by the officers and other judicious persons present, and amounted to
t he sum of twenty thousand two hundred and sixty dollars, and the
loss of the crop in the ground, lapor expended, &c., &c., were e~tim a ted by the same persons at the sum of ten thousand dollars, makmg
a n aggregate of thirty thousand two hundred and sixty dollars ; and
t his sum, together with interest thereon till paid, is the whole a~ount·
claimed by the petitioner, an~ to which she considers herself Justly
entitled, both in law and eqmty.
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Action of Congress on this claim.
The petition of James Williams, as trustee for his wife, Mary Wif...
Iiams, for remuneration, &c., was presented to the Senate the 5th
January, 1838, by Mr. Buchanan, and was referred to the Committee
on Claims.
On the Jgt of June, 1838, the Committee on Claims was discharged
from the consideration of this claim, together with various others of
the same class, and instructions were gi-ven to said committee to report
a general bill embracing them.
On the 21st February, 1839, 3d session, 25th Congress, Mr. Hubbard, from the Committee on Claims, reported bill No. 269, for relief
of the legal representatives of James Williams, deceased, which was
read the first and second times by unanimous consent, and ordered
to lie on the table.
In the 1st session, 26th Congress, bill No. 175, for relief of the legal
representatives of James Williams, was reported by the Committee of
Ways and Means to the Senate, and was laid on the table
December 30, 1840, 2d session, 26th Congress, the daim was again
brought to the notice of the Senate by Mr. Hubbard, and was referred
to the Committee on Claims, and on the 5th June, 1841, he reported
bill No. 173, for the relief of the legal representatives of James Williams, deceased, and which was read and passed to a second reading ;
and on the 8th of the same month, on motion of the same senator,
this bill, with several others of the same class, was postponed to,
and made the order of the day for, Wednesday, the 13th of the same
month (June.)
But there was no further action upon it till the l st session of the
29th Congress , when it was renewed in the Senate in the name of
Mary Williams herself. It was referred to the Committee on Claims,
and bill No. 101, for her relief, was reported, but there was no action
thereon.
Again: it came before the Senate the 1st session of the 32d Congre s with additional documents. They were referred to the Committee on Claims, which made no report in the case. And again;
the 1st session of the 33d Congress with a like result. But there is,
with the papers a manuscript report favorable to the claims of the
petitioner, supposed to be the work of the Hon. J. M. Clayton. It
does not appear to have been presented to the Se:r:ate, but is a paper
of great ability, and the petitioner respectfully requests that the
honorable Court of Claims will give it special attention.
And now, the ca e having been referred, by resolution of the Senate,
1st e ion, 34th Congres , to the Court of Claims, your petitioner
trust that he will r eceive "speedily, without delay," that justice to
which she i entitled, and which has for so many years been hobbling
tardil y through the enate of the United States.
The claim was ne-rnr before the House of Representatives, and was
never adver ely reported on in the Senate.
The foregoing simple history of her claim is respectfully submitted
to the honorable Court of Claims by the petitioner.
MARY WILLIAM .

.
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Baltimore City, to wit:
Be it remembered, and it is hereby certified to, that on this 22d day
of February, A. D. 1856, personally appeared before me. the subscriber,
a justice of the peace of the State of Maryland in and for Baltimore
city, Mary Williams, whose signature is to the above petition, and
made oath on the Holy Evangely of Almighty God, that the facts set
forth in the above petition to the Court of Claims are just and true, to
the best of her knowledge and belief.
JOHN MITCHELL.
STATE OF MARYLAND,

Baltimore City, set:
I hereby certify that John Mitchell, esq., before whom the annexed
affidavit was made, and who has thereto subscribed his name, was, at
the time of so doing, a justice of the peace of the State of Maryland
in and for the city of Baltimore, duly commissioned and sworn.
In testimony whereof, I hereto set my hand and affix the seal of
[1. s.] the superior court of Baltimore city this 22d day of February, A. D. 1856.
EDWARD DEWLING,
Clerk of the Superior Court of Baltimore City.
STATE OF MARYLAND,

IN THE COURT OF CLAIMS.

No. 522.
MRS. MARY WILLIAMS

vs.

THE UNITED STATES.

Cla1'.mant' s brief.
Some years before the commencement of the war of 1835-'36, &c.,
with the Seminole Indians, Mr. James Williams, of Maryland, the
husband of the petitioner, invested his wife's patrimony, a considerable
sum, in a sugar plantation in Florida, which he stocked and furnished
in the most approved style, with laborers, working animals, houses,
machinery, everything requisite for operations on a large scale and in
the best manner, and called it " Harford Plantation." He held the
estate as her trustee, intending to make her secure to that extent
against disastrous accidents to which the mercantile business in which
he was engaged is always liable. (See printed Record, pp. 36, 37,
and 38.J
When the war broke out with the Seminoles, although the United
States government had been preparing for it and taking measures to
urge it on for a year or more, the whole military force in East Florida
consisted of only two companies of militia. (See printed Record, p.
30, Captain Williams' answer to 26th interrogatory; and Senate Ex.
Doc., vol. 3, 1835-'36, 1st session 24th Congress, No. 152, p. 2, Adjut ant General's report to Secretary of War.)
At this period General Joseph M. Hernandez was recognized by the
D epartment of War as the chief officer in command of the militia for
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the eastern division or district of .Florida, which was put in req uisition as soon as the Indians began to commit depredations upon the
frontiers. (See Record, pp. 13, 39, and 40.)
Early in December, 1835, the ravages of the Indians having already
become so fearful that the frontier settlers were flying in all directions
for safety, General Hernandez, deeming the danger to the lives and
property of the citizens within the sphere of his command imminent,
and the emergency too great to admit of delay, sent such a force as he
could hastily organize southward, with orders fordetac_h mentsto occupy
and fortify, at the discretion of the officers in command, such plantations as might be found most eligible, and to hold them as a chain of
military posts, with the view to stay the incursions of the Indians,
already such as to presage the speedy devastation of the whole frontier.
(See Record, pp. 13 to 16.)
Colonel Sanchez and Major Putnam, commanding these troops, left
St. Augustine, on their southern tour, about the middle of December,
1835, and in a few days reached a position the most proper, in their
opinion, for their military operations; and here they took and occupied, and fortified as military posts, several plantations, at suitable
distances from each other, without consulting, and, of course, without
the consent of the owners. (See Record, pp. 8 and 14.)
One of the plantations thus occupied was that of Mrs. Mary Williams, the claimant in this case, at the head of the Matanzas river,
and called, as aforesaid, "Harford Plantation." It was taken and
occupied by a detachment of mounted troops under the immediate
command of Captain John S. Williams, acting under the orders of
Colonel Sanchez and Major Putnam. Mr. James Williams, the husband of the petitioner, was at this time at Harford Plantation; but
the whole plantation, with everything appurtenant, was subject to the
direction and control of the military power then and there exercised.
Reinforcements were daily expected which would enable them to keep
the field against the enemy; but the small force under Major Putnam
was o crippled in the unfortunate battle of Dunlawton that it was not
only impossible to keep the field, but-the Indians being emboldened
by the issue of the late battle, and gathering in strong force within
trikin1; distance-it was deemed prudent to abandon the posts; which
determination was carried into effect too precipitately for the owners
of those places to s::i.ve even their movable property; which, in the
case of Mrs. Williams, might have been done had it been surrendered
and timely notice been given, neither of which was done. (See Record,
depositions of :Major Putnam, Captain Williams, and Lieutenant
Dupont.)
When the plantations were abandoned no doubt was entertained
that they would soon be ravaged and laid waste by the Indians; but
in the hope that reinforcements would be found at St. Augustine, and
that a speedy reoccupation of Harford Plantation might anticipate the
movement of the Indians, Captain Williams refrained from destroying
the property, as was u ual in such cases, to prevent it from falling into
the h_an.ds of the en~my. yee Record, deps., pp. 24, 25, and 29.)_
Rernforcements did arnve at St. Augustine from South Carolma
almost immediately, and without delay proceeded southward with
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Captain Williams as guide; but, on arriving in a very few days at
Harford Plantation, they found that the Indians had been there and
had destroyed everything. But little more than a week had then
elapsed after its evacuation by the detachment under Captain Williams.
(See Record, p. 33.)
From the whole evidence we deduce the following results:
1st. That the Harford Plantation was taken possession of during
the Indian war in Florida by the military authority of the United
States.
·
2d. That commanding officers may, in time of war, appropriate
private property to government use when required by the exigencies
of the public service.
3d. '.I.1hat the government undertook the hostile measure of removing
the Indians from Florida without adequate military preparation for
such an undertaking, or for the hostilities which the attempt was
calculated to provoke.
4th. That the deplorable spectacle was exhibited of an utter failure
on the part of the government to provide more than two companies of
militia for the protection of all the country south of St . .Augustine ;
in consequence of which, the white inhabitants were compelled to fly
to St. Augustine before a mere handful of half-armed Indians.
5th. That in such a desperate condition of military defence the
commanding officer, General Hernandez, using to the best advantage
his limited means, merely determined to protect the inhabitants in
their flight. from a defenceless frontier, at the same time that he
retarded and harassed the approach of the enemy ; and as a necessary
means to this object, took possession of several plantations, including
the "Harford Plantation," which seemed most favorable as military
depots and points for military operations.
·
6th. That Harford Plantation was completely taken into possession
by the United States troops ; the houses for a military fortification
and for quartering the officers and men, and the lands for foraging
and supplying the horses of the mounted troops.
7th. That this military occupation continued from six weeks to two
months.
8th. That Harford Plant1:1,tion was suddenly evacuated by the government forces in consequence of the disastrous engagement at Dunlawton, and the advance of the victorious Indians; but the evacuation
was designed to be temporary, as the same troops expected to return
to this military post in a lew days with reinforcements from St.
Augustine.
9th. That in consequence of such intention to resume the military
occupation of the Harford Plantation, as well as the necessity of the
proprietor retreating with the troops for the safety of his own life, no
return or tender of the property was made by the United States officers
to Mr. Williams.
10th. That under the circumstances disclosed, the military occupation by the government constructively continued after the troops had
evacuated Harford Plantation as aforesaid.
11th. That the destruction of the buildings and mac!iiner~ ,. and
consequent loss of crops, occurred during the constructive m1htary
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use and occupation of Harford Plantation as aforesaid, and could be
attributed to no other agency but that of the hostile Indians.
.
12th. That these Indians were uniformly distinguished in their
warfare by the destruction of all property used by the United States
for military purposes, and therefore such destruction is but the natural
and immediate consequence of the military use of the property by
the government; nor is such deduction weakened or impaired by
the fact that the Indians sometimes destroyed property of obnoxious
individuals which had not been used for military purposes. The
house, in this case, having been turned into a fortress and surrounded
with palisades, it was natural for the Indians to destroy this military
post.
The foregoing are the facts in the case; and Mrs. Williams claims
indemnification for the property taken and occupied for public use at
Harford Plantation, and which never was restored to her or to any
person for her.
The plantation, with all the buildings and everything else appurtenant, were taken and occupied by the authorized agents of the
United States for public use, and were never restored. All was lost.
That the property was destroyed by the Indians immediately after its
abandonment by the troops, and in consequence of the place having
been occupied as a military post, there can be no reasonable doubt.
The testimony on this point is as clear and conclusive as, under the
circumstances, testimony could be. There were no others to whose
act the destruction could be attributed ; and that they perpetrated the
act in consequence of the plantation having been occupied by United
States troops as a military post is manifest from the uniform habit of
the Indians never to spare such places.
The act of April 9, 1816, entitled "An act to authorize the payment for property lost, captured, or destroyed by the enemy, while in
the military service of the United States, and for other purposes,',
and the amendment thereto of the 3d of March, 1817, expired in two
years; consequently they have no direct legal bearing upon this case;
but the broad and fundamental principles which constituted the basis
of these acts have, in a great number of instances in Congress, by
pecial acts, and by reports of committees approved by both houses,
been declared to be established principles of constitutional right.
We claim the benefit of these principles.
T~e act of 1837, ch. 31, sec. 2, appropriates $5,000 to enable the
Pres1dent to inquire what depredations were committed by the Semi•
nole and Creek Indians on the property of citizens of Florida, Georgia,
and Alabama, immediately before the commencement of hostilities,
and what amount of depredations were committed during the pending
of said hostilities: Provided, nothing therein contained shall be so
con trued as to subject the United States to pay for depredations not
provided for by the act of April 9, 1816, and the acts amendatory
thereto.
This act is a clear recognition by Congress of the liability of the
government for all Indian depredations in Florida, provided they were
of the character provided for by the act of 1816, ch. 40, which is to
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be considered for this purpose as incorporated m the act of 1837,
mittatis mutandis.

The fifth section of the act of 1816, ch. 40, declares generally the
liability of the United States for the destruction of property taken,
impressed, or used by the United States.
The 9th section provides indemnity for the loss of a house or building
destroyed by the enemy while occupied as a military deposit, &c.:
provided it shall appear that such occupation was the cause of its
destruction.
The 10th section provides that the evidence shall be the best which
the nature of the case affords.
Congress, therefore, intended to acknowledge the liability of the
government for all these depredations, provided they occurred during
the military use and occupation, and such occupation was the cause of
such depredations.
The question then arises as to "what is a military occupation."
Congress has repeatedly declared the true signification of this term.
One of the strongest precedents of this legislative interpretation is
found in the two acts for the relief of the heirs of Michael Fen wick.
(See acts July 1, 1836, ch. 251, and 3d March, 1839, ch. 96, 6 vol.,
Stats. at Large, pp. 661 and 759.) In the first of these acts Congre3s
speaks of the dwelling-house '' as destroyed by the enemy when occupied by the troops of the United States, and in consequence thereof;"
yet, if the testimony is examined in that case carefully, and especially
the deposition of General Winfield Scott, it will be seen that there
was no actual occupation of the property at the time of its destruction;
but simply the same constructive occupation, as shown in the case
now before the Court of Claims. To the same effect are the other precedents referred to in this brief; especially that of the court-house of
Calvert county, Maryland, where the troops had abandoned the premises some days previous to its destruction. (See report No. 70, House
of Reps., 2d sess. 25th Congress.)
.After such solemn recognitions by Congress of the liability of the
government for property destroyed immediately after its evacuation
by the retreating troops of the United States, we do not see how this
case can be distinguished from a case where the houses had been
burned down over the heads of our troops while therein besieged. Nor
can a distinction be taken between a destruction by the Florida Indians and a foreign enemy, in the face of the above act of 1837, ch.
31, sec. 2, which subjects the United States to liability, "accordin
to the provisions of the act of 9th April, 1816, and the acts amendatory thereto;" and by reference to the act of 1817, ch. 110, amendatory
of the act of 9th April, 1816, it will be seen that by its 4th section the
original act of 9th April, 1816, is applied expressly to property destroyed in wars with the Indian tribes between certain dates, in the
same manner as if the property was lost and destroyed in the late war
with Great Britain.
It is, therefore, perfectly clear and manifest that Congress intended
by the act of 1837, ch. 31, sec. 2, to assume the liability for these
depredations, and to pay for them so soon as the necessary data were
obtained.
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In granting relief in conformity to the pri~ciples laid down i~ the
act of 9th April, 1816, Congress have, in every instance, we believe,
been satisfied if it appeared that the destruction of the property was
in consequence of its having been occupied for public use. It has not
been deemed necessary that it should have been in public use ~t the
very time when it was destroyed. Its abandonment by the publw authorities, before the destruction, was no bar to the relief, if it appeared
that the destruction was caused by such previous occupation. (See
report of Hon. Mr. Whittlesey, House of Reps., for the relief of
Thomas Beacham, 1st sess. 24th Cong., No. 37; and relief of John
McCarty, 2d sess. 25th Cong., report No. 10; relief of heirs of Michael Fenwick, Hon. Mr. Forrester's report, No . 106, Ho. Reps.,
and. the testimony of General Scott particulary in that case, 1st sess.
24th Cong.; and the same case, report of Hon. Mr. Chambers, No.
529, 2d sess. 25th Cong., Ho. Reps.; relief of levy court of Calvert
county, Md., for the destruction of court-house, report No. 70, Hon.
Mr. Taliaforro, Ho. Reps., 2d sess. 25th Cong.; relief of Hannah and
Joseph Mims, report of Committee on Claims, vol. 5, MS. reports, p.
311 ; relief of J no. Baptiste Couture, vol. 7, MS. reports, p. 56, Mr.
Whittlesey; and again, No. 51, same vol., p. 114; and again, No.
33, do. do.; relief of Godfray and Beaurygard, 1st sess. 22d Cong.,
vol. 1, MS. reports, No. 12; relief of Henry and Robert Seawell, report No. 148, printed reports, Ho. Reps., 1st sess. 23d Cong.) In all
of these cases acts were passed and payments made, and the property
was not in the actual occupation of the troops when it was destroyed.
But this cause rests chiefly upon the Constitution of the United
States, which declares that "private property shall not be taken for
public use without just compensation." (Last clause of the 5th amwdment.)
The property of Mrs. Williams, for which she claims compensation,
was taken for public use. It was taken by authorized agents of the
United States under circumstances which justified the officers ; thus
rendering the government responsible. The plantation was converted
into a military post, and the buildings and everything else appurtenant or belonging thereto were in the occupation of the garrison and
under the supreme control and direction of the officers in command,
and were used at their pleasure. It was never restored to the owner.
Had there been a proper, a bona fide restoration of the property to
the owner, then, perhaps, compensation for the temporary use and for
the actual damage sustained during the period of such use would be
all that she might expect; but the owner was not put in possession of
t!1e property by its abandonment by the troops, and no other restorat10n was attempted; all the circumstances forbade it. It was abandoned under the vis major of imminent danger, and with certainty
that the Indians would soon appear there in overwhelming force, but
in the hope of returning with augmented numbers in time to repel'
them. It was, therefore, only a temporary abandonment or retreat .
by the troops, and con equently the United States was in the constructive po session of the property when it was destroyed. In the
report of the Hon. Mr. Forrester in favor of the rJpresentatives of Michael Fenwick, referred to above, he observes: "The committee think
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that the abandonment of the possession should be of such a character
that the owner could take possession and enjoy all the rights to which
he was entitled ; otherwise, the troops woulJ. be in the constructive
possession."
But before Captain Williams could return to Harford Plantation
the property was all destroyed. Having been taken for public use,
and never having been restored to the owner, she claims, as just compensation in the contemplation of the Constitution, the value of the
property and the damages consequent to its loss and to the taking,
together with interest on the gross sum till paid. "It is," says the
Hon. Mr. Whittlesey, in his report for the Committee on Claims, in
the case of Thomas Beacham, referred to above, "a well-settled
principle that, where property is in the military occupation of the
government, whether in time of war or peace, and is destroyed during
that occupation, an obligation is imposed upon the government to remunerate the owner for the loss." In support of this, see the acts
for the relief of Peter Ford for his team of oxen, sled, and chains, impressed into the service of the United States and lost on the retreat of
the guard having charge of the same, at the River Raisin, vol. 8, Laws
of U. S., p. 247 ; acts for the relief of Benjamin Clark, vol. 8, do., p.
241; and report No. 105, Com. on Claims, Ho. Reps., 2d sess. 16th
Cong.; and act for the relief of David Cooper, approved May 17, i824;
also report (Ho. Reps.) on claim of Rosalie P. Deslonde, No. - , 2d
sess. 16th Cong., and act for her relief, approved March 2, 1821, indemnifying her for losses and injury to property in consequence of its
occupancy by United States troops. The committee say, in their report on this case, " There is probably no provision of the Constitution which ought to be regarded more sacredly than that which forbids the taking of private property for public use without just compensation ." (See also, report of Committee on Claims, Ho. of Reps.,
No. 5, 2d sess. 18th Cong., in favor of the claim of Mary Miller, administratrix of Amos Miller, for value of a keel-boat taken possession
of by an officer in service of United States, and was never returned to
the owner, and the act for her relief; and report No. 411, Ho. Reps.,
1st sess. 15th Cong., in favor of Mattrom Ball, and act for his relief,
for value of dwelling-house and kitchen destroyed by the British in
consequence of the plantation and house having been occupied a little
while by United States troops.)
We beg leave also to refer to the following, viz: Mr. Madison's instructions to the Commissioner of Claims, 5th and 6th classes of cases,
.Am. State Papers, vol. "Claims," p. 493.
Report No. 195, by Hon. Mr. Hubbard, of Com. Claims, Senate,
2d ses~. 25th Cong.; No. 176, Senate, 1st sess. 29th Cong.; and No.
92, Ho. of Reps., 1st sess. 24th Congress.
Report No. 58, committee, case of General Hernandez, Ho. of Reps.,
1st sess. 28th Cong., pp. 8-22, 49 and 50.
President's message for 1835-'36. (Doc. No: 2, Ho. Reps.,) report
of Supt. Indian Emigration, p. 288; and Ex. Doc., 1836-'37, (2d
sess. 24th Cong.,) No. 2, vol. 1, p. 103; report of Sec. of War, and
p. 126, Rep. of Maj. Gen. Macomb; and Senate Doc. No. 152, 1st
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sess. 24th Cong., report of Adj. Gen. to Sec. of War, pp. 2-4 and
12.
Also, to decision of the Supreme Court U. S., case of Mitchell vs.·
Harmony, 13 Howard, pp. 130, (1st and 2d paragraphs,) 134, 135.,
and 136.
We would also refer to a MS. report of the Committee on Claims of
the Senate, accompanying the papers in this case, referred to the
Court of Claims by the Senate, and ask that it may be received as
part of our argument.
Independently of these views, and treating this as a case of implied
contract on com'mon law principles, it will be found that the government having used this private property, it is not only bound to compensate the owners for use and occupation, but for consequential damages resulting from that use, as much as if the houses had burnt down
while being used by the government and as a consequence of that use.
Here the government had no intention to relinquish this military post,
but were forced to retreat in the face of a superior enemy, intending
to reoccupy it with expected reinforcements. The property, therefore,
was not destroyed after an abandonment of it by the government, but
it was destroyed by the enemy because of the inability of the govern ment to hold it. If the government had provided ample forces, the
troops would not have been forced to retreat, leaving this military post
open to the advancing enemy, who were admonished to its destruction
by the very fact that it had been, and might again be, occupied as a
shelter and fortification for the American troops. It is fair to pre~
sume that the Indians saw the troops while in possession, or at least
that they saw from the palisades, &c., that the property had been
converted into a fortification and destroyed it to harass and hamper
their enemy, through an instinct or sagacity common to civilized as
well as savage warfare. Its destruction, therefore, was but the natural
consequence of such a military use of the property. The government
having thus fortified and_ used this property, were bound hy every
obligation to indemnify the owner against that retributive destruction
which they had provoked for this property under every impulse of
ret~liatory warfare ; they were bound to guard tb.e property which
their own act had thus endangered. Can they excuse themselves by
their own neglect to provide an adequate military defence. Even a
sheriff cannot plead a rescue or resistance by means of a superior
force. (6 Bae. Abr. Sheriff, No. 2.) Nor does it become the dignity
of a great government to escape this responsibility by so frivolous a
plea of inability to protect property taken and held for military purposes.

J. F. POLK,
R. J. BRENT,
Counsel for Claimant.
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IN THE COURT OF CLALMS,

No. 522, (General Docket.)
MARY WILLIAMS VB. THE UNITED STATES.

Solicitor's brief.
This is a claim for depredations committed in the early part of the
year 1836, by the Seminole Indians, in Florida, upon property claimed
by the petitioner, situated at the head of Matanzas river, about twenty ...
five miles from St. Augustine, because it had been occupied by United
States troops. Its payment is objected to 11pon the following grounds,
to wit: 1st. The injury complained of was committed pending a state
of war, and the government is not, therefore, bound in law to make
indemnification. (Vattel L., of Nations, book 3d, chapter 15, sec.
232; 0. M. Olay Vt!. The United States; J. Loranger vs. The United
States, decided by this court.) 2d. The government was not in possession of the property at the time of its destruction, and the case,
therefore, does not come within the letter or spirit of the acts of
1816-' 17, cited and relied upon by the petitioner. The witnesses all
say the property was aba.n doned by the United States troops before
its destruction, but none of them can tell when said destruction took
place.
The argument, therefore, that the plaintiff's injury resulted from
the occupation of her property by the United States troops cannot be
sustained. It does not appear from the evidence that there was any
necessary connexion between its occupation and destruction.
The argument that private property cannot be taken for public
purposes without just compensation is not denied, but the present is
not such a case. The property in queBtion was occupied by the United
States troops for its defence and with the consent of the owner, who
also remained upon the premises with his family. The post was not
abandoned until the public exigen·cy made it necessary ; and if the
plaintiff sustained an injury thereby, it was in common with all others,
for the Indians made no distinction as to their devastations. It is
contended that the enemy spared several pieces of property that had
not been occupied by our troops, but there is no evidence in the case
to show they had an opportunity to destroy it, and if they had, the
fact that property not so occupied was destroyed is a full answer to
this argument.
The legislature of Alabama, at its session of 1836- '37, brought the
subject of Indian depredations to the attention of Congress, and that
body passed an act directing an inquiry into said depredations in
the States of Alabama, Georgia, and Florida. (See memorial ; see
section 2 of the act of 3d March, 1837, 5 S. L., page 162.)
The proviso to this act declares that nothing therein contained shall
be so construed as to subject the United States to pay for depredations
not provided for by the act of 9th April, 1816, and the acts amendatory thereto, nor by acts regulating the intercourse between the
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Indian tribes and the United States. Under this law commissioners
were appointed by the President of the United States, and after performin ~ the duty conferred upon them, they, on the 28th of November, 1837, made tl.eir report to the proper department. (See Executive Doc , 25th Congress, 2d session, document 127.)
This report was transmitted by the President to Congress on the
27th of January, 1838, and by that body (the House) referred to a
committee who, on the 2d of July of said year, made an adverse
report. (See Reports of Committees, 25th Congress., 2d session,
report 1028.)
·
The same committee, to whom had been referred the memorial of
the legislature of Alabama, made, on the 15th of May, 1838, an adverse report to the prayer of said memorial. (See Reports of Comrnittees, 25th Congress, 2d session, report 932.)
These reports are referred to for the purpose of showing the views
of Congress in relation to the liability of the United States for Indian
depredations. The subject is t¾erein fully discussed from the foundation of the government, and the fact that no liability exists clearly
established.
But if this claim is well founded, it does not appear from the evidence that the petitioner is entitled to recover it. · The property in
question was originally held by James Williams (husband of the
JJetitioner) in trust, but what were all the provisions of the deeds
under which the same was so held is not shown. It may be that there
are other parties interested in the fund besides the plaintiff, and in that
event they should be united in this suit. And again, the trustee being
· dead, the legal estate cannot be repres<:inted until another is regularly
appointed in his stead.
D. RATCLIFFE,
Assistant Solicitor of the Court of Claims.

IN THE COURT OF CLAIMS.
Oc10BER

M ARY WILLIAMS

vs.

19, 1859.
TIIE UNITED

ST.ATES.

J., delivered the opinion of the court.
At the breaking out of the Florida war, and for several years previously, the petitioner was the owner of "Harford Plantation," at the
head of the iatanzas river, in St. John's county, Florida, and about
twenty-five miles fro m St. Augustine. Soon after the war commenced,
by order of, Brigadier General H ernandez, a detachment of mounted
militia, composed of eigh t men, under the coI.Dmand of John S. William ·, captain , was stationed at 1 ' Harford Plantation." Captain
Williams, with his detachment, took possession of this plantation
at.ou t the middle of December, A. D. 1835, and occupied it a a
military post about six weeks. It was fortified by a "picket of logs"
CARBURGH,

(

MARY WILLIAMS.

15

around the dwel1ing-house and yard, and the houses were used as
quarters and shelters for the officers and men and their horses, and
as places of deposit for arms, military stores, and the like, and the
property in general belonging to ~he place _was used as the comfort,
convenience, and safety of the garrison reqmred .
Soon after the battle of Dunlawton, " Harford Plantation" and
several other posts were, by order of the commanding general, evacuated, and the troops were ordered to St. Augustine. In the meantime the Indians were committing depredations in the neighborhood,
burning and destroying the plantations and the property thereon. A
short time after the evacuation of "Harford Plantation" the buildings and much of the other property thereon were burnt and destroyed
by the Indians. The petitioner claims, for property, crops, &c., lost
and destroyed, the sum of thirty thousand two hundred and sixty dollars.
One of the witnesses, Benjamin A. Putnam, testifies: " The property for the protection of which I was ordered to the south was very
valuable, consisting of about eleven plantatione, some valuable sugar
plantations, with a very large number of negroes." One of these
was "Harford Plantation." At that time " all property out of the
limits of the city was in great danger, and ultimately, and after the
troops were withdrawn from the country in February, 1836, all these
plantations were burned by the Indians, and many of the slaves were
carried a way. by th em .'' In answer to the question, '' Was or was
it not the habit of those Indians to destroy all the property they could
not convert to their own use found by them on places which had been
occupied as military posts, while that belonging to other places did
not, when in their power, fare so badly?" he said, "I do not know
that the Indians discriminated ; they burned and destroyed all property in their way and unprotected." But another witness, Virgil R.
Dupont, in answer to the question, "Did or did not the Indians spare
the property on the plantations in the neighb@rhood of Harford Plantation which had not been occupied as military, posts, and when it was
in their power, while that at Harford Plantation was totally destroyed?" said, '' To the best of my recollection the property belonging to Mr. Long's plantation, and to General Hernandez's Malecompra plantation, and my father's also, all in that neighborhood which
had not been occupied by troops, was all spared, when that belonging
to the Harford Plantation was entirely destroyed or carried off.'' A
third witness , John S. Williams, testifies that he recollects no instance
of property which had been occupied by troops being spared by the
Indians when they had an opportunity to destroy it; and that on his
return to Harford Plantation, shortly after its evacuation by the troops,
he found it destroyed; but that the cotton plantation of General J. M.
Hernandez and the dwelling-house of Mr. Long, which had not been
occup1ed by the troops, and were both within two or three miles of
Harford Plantation, had not been attacked or injured.
There were eleven plantations in an exposed condition, and a portion of the militia of Florida, under the command of Major Putnam,
were ordered to the south for their protection.. Four of them were
occupied as military posts, and the houses and property on these four,
as well as the houses and property on all the rest, except three, were
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destroyed by the Indians. Those three· (Mr. Long's, one of General
Hemandez's, and Mr. Dupont's) were spared. Four of the plantations were occupied as military posts, and the property on those four
was destroyed ; but the property on four of those which were not so
occupied was also destroyed. It would seem, therefore, that those
which escaped were spared not because they were not occupied as military posts, but for some other reason. The truth is, there was no
known rule of warfare amongst the Seminole Indians to discriminate
between private and public property, or between private property occupied as a military post and private property not so occupied. Hence
we cannot say that the petitioner's property was destroyed in consequence of its having been occupied as a military post. The petitioner's
claim cannot, therefore, be sustained on this ground, nor does it seem
to us that it can be sustained on any other ground.
The petitioner makes no claim for the occupancy of her plantation
by the Florida troops, or for their sustenance whilst it was so occupied, but her claim is only for the value of the property left on it
when it was abandoned by those troops, and interest on such value.
Our opinion is, that she is not entitled to relief.

